Abstract
Introduction
Genocide, crimes against humanity and war crimes are not usually associated with peacekeeping forces. A commentator might state that these forces should play a decisive role in protecting potential victims from serious international crimes. But what if it is the peacekeepers who commit the crimes, what if potential victims need to be protected from their guardians? Peacekeeping doctrine has not yet developed a satisfactory answer to this question. There is no heterogeneous criminal justice system for members of a peacekeeping force. An International Criminal Court could It is unclear which states voted against. The United States, China and Israel stated so openly. Other states often mentioned in this regard are India, Qatar, Indonesia, Bahrain, Iraq, Yemen and Libya. 6 As of 11 February 1999, 75 states had signed the Statute. On 2 February 1999, Senegal became the first to ratify it. possibly fill part of this lacuna by providing for a uniform international criminal law regime. In July 1998, the United Nations Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court adopted a Statute for such a Court. This was the culmination of a process that started 50 years ago, when the United Nations General Assembly recognized the need for an international court to prosecute acts of genocide.
1 After initial efforts toward the realization of such a court in the 1950s, the idea was put on hold, only to be revived in 1989. In that year, the General Assembly requested the International Law Commission (ILC) to resume work on the Court. 2 In 1994, the ILC completed a draft Statute, 3 which was subsequently reviewed by a General Assembly Ad Hoc Committee on the Establishment of an International Criminal Court and later by the Preparatory Committee on the Establishment of an International Criminal Court. The work of the ILC and these Committees formed the point of departure of the Rome Conference.
The Rome Statute of the International Criminal Court 4 was ultimately adopted by the Conference with a vote of 120 for, 7 against and 21 abstentions. The United States was one of the states that voted against 5 and did not sign the Statute. 6 The Court to be established on the basis of this Statute is not a serious alternative for the present system of criminal jurisdiction over peacekeepers. Nevertheless, one of the arguments of the US for not signing the Statute concerned its implications for US peacekeepers. It is these implications which will be discussed, in the light of the relevant provisions of the Statute.
The Role and Objections of the US with regard to the Establishment of an International Criminal Court
The US was a driving force behind the establishment of the ad hoc Criminal Tribunals for the former Yugoslavia and Rwanda (ICTY and ICTR), generally seen as important steps leading to the establishment of the ICC. It was similarly instrumental in the process which led to the Rome Conference. Observers who saw this as an indication of the potential role of the US during the negotiations concerning the Court's Statute were bitterly disappointed at Rome. The US adopted a very conservative attitude on a number of issues, opposing a Court with broad powers. As a result, it found itself opposed to a group of approximately 60 so-called 'like-minded states' working for a strong Court.
One of the principal arguments adduced by the US for its position was the fear that US soldiers participating in peacekeeping operations might be subjected to politicized prosecutions before the Court. 7 This fear was expressly stated as a reason for not signing the Statute. 8 Other arguments were also introduced. Although they will not be discussed in this article, these included the claim that the Statute impinges on the sovereignty of (non-signatory) states.
The argument to be discussed here, however, is that concerning implications of the Statute for US peacekeeping efforts. It was asserted by the US that the Statute's provisions: 'could inhibit the ability of the United States to use its military to . . . participate in multinational operations. . . . Other contributors to peacekeeping operations will be similarly exposed.'
9 During the Rome Conference, it was made clear that what was feared was exposure of US peacekeepers to politicized proceedings. 10 In other words, that cases would be brought before the Court by a state or the prosecutor against US peacekeepers or their superiors on the basis of political rather than valid international criminal law considerations.
In this context, it is important to note that the US, as the sole remaining superpower, is central to multinational peacekeeping and peace enforcement efforts. As the head of the American delegation remarked, the US 'continues to have a significant responsibility for international peace and security.
[It] is often called upon to execute a Security Council mandate'.
11 It contributes large numbers of troops to UN missions 12 as well as operations carried out by regional organizations such as SFOR in the former Yugoslavia. It also provides crucial logistics and other support for those operations that the armed forces of no other state are able or willing to muster. When the US withdrew its combat forces and the bulk of its logistics units from the United Nations Operation in Somalia (UNOSOM II) in 1994, for example, this seriously 13 United Nations, The UN and Somalia, 1992 -1996 (1996 , at 62. The US also pays a large proportion of the bill for multinational peacekeeping. The US share of the expenses of UN peacekeeping operations for 1998 was estimated at 256,000 million dollars, 14 roughly a quarter of the total costs for 1998.
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It is clear from this that without American troops and political support, the current level of peacekeeping operations would be difficult or even impossible to sustain.
In any peacekeeping operation, whether the US participates or not, the issue of the entity on which criminal jurisdiction over the troops is conferred is important. States see criminal jurisdiction over their nationals as an aspect of their hallowed sovereignty, especially when those nationals are outside of the state's borders and therefore more vulnerable to claims of criminal jurisdiction by other states or entities. Considerable national sensitivities are associated with participation in (UN) military operations.
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Criminal Jurisdiction Arrangements in Peacekeeping Operations before the Statute A United Nations Peacekeeping
In United Nations operations agreements are usually concluded between the UN and troop contributing states (Participation Agreements), and between the UN and the host state (Status of Forces Agreements (SOFA)). These agreements exempt the members of the force, to a certain extent, from the criminal jurisdiction of the host state: they are 'immune from legal process'. 17 The reason for this arrangement, in the words of the Secretary-General, is that: '[i]t is essential to the preservation of the independent exercise of the functions of the force'. 18 These specific arrangements are supported by the provisions of the Convention on the Privileges and Immunities of the United Nations, which confer immunity from legal process on officials of the United Nations.
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In the absence of host state jurisdiction, however, it is not the UN that exercises jurisdiction. system to deal with crimes committed by peacekeepers. 20 Instead, agreements between the contributing states and the UN provide that the troop contributing states exercise criminal jurisdiction over the troops they contribute. 21 Thus, it is left to the state of nationality of a peacekeeper to prosecute crimes committed. National (military) criminal law is used to prosecute peacekeepers, and there is in principle no international jurisdiction. In certain cases states will have asserted universal jurisdiction over serious crimes committed by non-nationals. This is certainly not the case for all states and all the core crimes. For example, the Dutch War Crimes Act of 1952 establishes universal jurisdiction over war crimes, including breaches of common Article 3, 22 but not in so many words over crimes against humanity. That the exercise of criminal jurisdiction is left to the troop contributing states is illustrated by practice. Belgian and Canadian peacekeepers have been brought before national courts for crimes committed during peace operations.
This arrangement has not remained uncriticized. It appears inconsequent that troop contributing states have criminal jurisdiction over forces for which the UN is responsible.
23 Also, different states may have different views on which, if any, crimes committed by their troops they want to prosecute.
24
Not surprisingly, the legal counsel of the UN predicted in 1995 that this matter would be discussed with renewed intensity in the context of the establishment of an international criminal court.
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B Non-UN Operations
As with UN operations, there is no general framework regulating criminal jurisdiction in non-UN operations. For every operation, an ad hoc arrangement will be made. There are many different types of peacekeeping operations. Consequently, many different types of arrangements are possible. A common characteristic, however, will be the concern of troop contributing states for their sovereignty. This implies a strong presumption against any other criminal jurisdiction than that of the troop contributing state. This may be illustrated by the arrangement with regard to IFOR The US reaction to the Statute implies that the Statute makes politically motivated prosecution of peacekeepers possible, where this was not possible under the 'traditional' arrangement outlined above. The head of the US delegation to the Rome Conference stated that: 'we have to see a document that provides us with the assurance that this court will not be a politically motivated court -will not . . . create the bizarre consequence that our soldiers in multinational peacekeeping operations on the soil of a rogue state could be prosecuted.' 28 First, it has already been noted that the solution of leaving criminal jurisdiction to the troop contributing states -the 'traditional arrangement' -is not without disadvantages. 29 For various reasons, individual states may not be willing or able to punish peacekeepers' crimes that should and could be punished. Under the 'traditional arrangement', there is no remedy for these situations.
It is clear that the Statute does entail changes with regard to criminal jurisdiction over peacekeepers. It creates a novel international jurisdiction, next to the existing national jurisdiction which goes beyond accepted regimes of universal jurisdiction. Conceptually, this is an important development. In this regard, the Statute is only one manifestation of a wider trend toward the acceptance of international criminal jurisdiction for certain serious crimes. The establishment of the International Criminal Tribunals for the former Yugoslavia and Rwanda is another indication of this development.
It is not certain that the Statute's practical implications are as far-reaching as its conceptual implications, however. These practical implications are determined by the specific provisions of the Statute. It will be seen that they are clearly circumscribed. 
A The Principle of Complementarity
The Preamble to the Statute states that the Court shall be complementary to national criminal jurisdictions. 30 Complementarity is a fundamental notion underlying the creation of the Court. It is the recognition that the primary responsibility for investigating, prosecuting and trying international crimes lies with national authorities. The International Criminal Court only acts as a complement to national courts and comes into operation when domestic prosecutors or courts fail to act. If national authorities of a state adequately investigate or prosecute, or if they decide on solid grounds not to prosecute, the case will be inadmissible before the Court. The principle of complementarity constitutes a deference to national sovereignty, which is contrary to a development in international law away from broader notions of sovereignty.
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The national sphere is given precedence over the international, unless the national sphere is not up to the task. Concerns of states relating to violations of their prerogatives in the field of criminal jurisdiction have been met by the Statute. This is in sharp contrast to the ICTY and the ICTR, which have primacy over national courts. The ICTY and the ICTR Statutes provide that those Tribunals may formally request national courts to defer to the competence of the international Tribunals. 32 In the case of the International Criminal Court, the primacy has almost been reversed in favour of national courts. The ad hoc Tribunals, however, have a different status than the ICC. They were established by Security Council resolutions as subsidiary organs of the Council under Chapter VII of the Charter. As such, they function in the framework of a Council decision binding on the Member States of the United Nations. This is underlined by the provision in the respective Statutes that '[s]tates shall cooperate with the International Tribunal . . . in the investigation and prosecution of persons accused of committing serious violations of international humanitarian law'. 33 The ICC, however, does not derive its legal status from a Security Council resolution and it is not bolstered by the powerful language of Chapter VII of the United Nations Charter. The Court is established on the basis of a treaty, which is not a binding instrument for other states than those that ratify or accede to that treaty. Under these circumstances the drafters of the Statute did not consider it prudent to confer primacy on the permanent Court. Indeed, it is likely that the insertion of the notion of complementarity in the Statute was instrumental in securing support for the Court. 34 The most important practical consequences of the principle of complementarity are spelt out in Articles 17 and 18 of the Statute. According to Article 17, a case is inadmissible before the Court if:
(a) The case is being investigated or prosecuted by a State which has jurisdiction over it, unless the State is unwilling or unable genuinely to carry out the investigation or prosecution; (b) The case has been investigated by a state which has jurisdiction over it and the State has decided not to prosecute the person concerned, unless the decision resulted from the unwillingness or inability of the State genuinely to prosecute; 35 Article 17(2) specifies further criteria for determining unwillingness in a particular case:
(a) The proceedings were or are being undertaken or the national decision was made for the purpose of shielding the person concerned from criminal responsibility for crimes within the jurisdiction of the Court referred to in Article 5; (b) There has been an unjustified delay in the proceedings which in the circumstances is inconsistent with an intent to bring a person to justice; (c) The proceedings were not or are not being conducted independently or impartially, and they were or are being conducted in a manner which, in the circumstances, is inconsistent with an intent to bring the person concerned to justice.
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For a case against an American peacekeeper to be declared admissible before the Court, one of these three conditions would have to be satisfied. This is a highly unlikely possibility. The national criminal justice system of the US is very elaborate. In general it functions efficiently, independently and impartially. As a consequence, it would be difficult for an ICC prosecutor to dismiss a US prosecution as a sham. 37 This conclusion is reinforced by the fact that the criteria in Article 17(2) contain a subjective element: reference is made to the intent of the state. Such intent will be very difficult to prove for the Prosecutor. 38 Article 17(3) lays down as further criteria for determining inability in a particular case:
whether, due to a total or substantial collapse or unavailability of its national judicial system, the State is unable to obtain the accused or the necessary evidence and testimony or otherwise unable to carry out its proceedings.
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Ibid, Art. 18(1). 41 Ibid, Art. 19(2). 42 Ibid, Art. 19(4). 43 Van Boven, supra note 38, at 4.
In the case of the US, it is unimaginable that this criterion will ever be satisfied. In addition, the burden of proof rests on the Court to demonstrate the inability of the state to investigate or prosecute. Similarly to unwillingness, this may be difficult, since thestate, and not the prosecutor, will normally be in possession of the relevant information.
Article 18 of the Statute is another manifestation of the principle of complementarity. It requires that before a case is taken up, the prosecutor notify all states parties as well as the states that would normally have jurisdiction. 40 Only in the case of referral by the Security Council under Article 13(b) is notification not required. In all other cases, any state party or state which would normally have jurisdiction (including non-state parties) may inform the Court that it is investigating or has investigated the case. At the request of that state, the prosecutor shall defer to that state's investigation, unless the Pre-Trial Chamber, on the application of the Prosecutor, decides to authorize the investigation. The provisions of this article again emphasize the primacy of national investigations and prosecutions, including investigations and prosecutions by non-state parties which have jurisdiction.
Article 19, finally, provides for challenges to the jurisdiction of the Court or the admissibility of a case by:
(a) An accused or a person for whom a warrant of arrest or a summons to appear has been issued under article 58; (b) A State which has jurisdiction over a case, on the ground that it is investigating or prosecuting the case or has investigated or prosecuted; or (c) A State from which acceptance of jurisdiction is required under article 12.
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The last possibility refers to the state on the territory of which a crime has been committed or the state of nationality of the accused.
Similarly to Article 18, this article also leaves open the possibility for non-states parties to challenge the admissibility of a case. Normally only one such challenge is allowed, but in exceptional circumstances the Court may grant leave for a challenge to be brought more than once. 42 The grounds for such a challenge are the same as those available to the Court when it considers jurisdiction and admissibility of its own accord. This means the difficulties for the Court associated with proving the intent of a state to escape the jurisdiction of the Court will also apply in these cases.
Taken together, Articles 17-19 are the result of a very strict concept of complementarity enshrined in the Statute. All these provisions tilt heavily towards the primacy of national jurisdiction. 43 If a decently operating national criminal justice system -such as the American one -has initiated an investigation of a crime falling within the jurisdiction of the Court, it will be difficult to declare a case admissible before the Court. 
B Provisions on Jurisdiction Ratione Materiae in the ICC Statute
The Statute limits the jurisdiction of the Court to genocide, crimes against humanity, war crimes and aggression once aggression has been defined. 44 The definitions of these crimes for the purposes of the Statute are in some respects broader, and in other respects narrower than the definitions in other instruments of international law and customary law.
The Court will only have jurisdiction over aggression once this crime has been defined and conditions for jurisdiction set out in accordance with the Statute by the states parties. 45 This process promises to be an extremely long one, in view of the complex and time-consuming procedures provided for in the Statute and the controversies surrounding the definition of aggression.
Article 6 of the Statute on the crime of genocide is taken verbatim from the 1948 Convention on the Prevention and Punishment of the Crime of Genocide.
46 This definition is restrictive by the very nature of the crime: genocide is a particularly heinous crime, even in comparison with the other core crimes. In contrast to other international crimes, it requires a special intent (dolus specialis). 47 This special intent consists of the intent to destroy, in whole or in part, a national, ethnical, racial or religious group. It is extremely difficult to imagine that a peacekeeper, who in certain situations has the specific task of protecting a certain group, 48 would have such special intent. Further, considering the particular gravity of the crime, 49 peacekeepers will not easily be accused of genocide.
To fall within the jurisdiction of the Court, crimes against humanity must be committed as 'part of a widespread or systematic attack directed against any civilian population, with knowledge of the attack'. 50 In certain respects, this formulation is broader than that contained in the Statutes of the ICTY and ICTR. For example, the ICTR Statute requires an attack against any civilian population 'on national, political, ethnic, racial or religious grounds'. 51 The ICTY Statute, to give another example, requires that the crimes be committed 'in armed conflict, whether international or internal in character ' of view subscribed to by the Appeals Chamber of the ICTY. 54 Under the ICC Statute, a nexus with armed conflict is not required. The ICC Statute further specifies that 'attack directed against any civilian population' means 'a course of conduct involving the multiple commission of acts . . ., pursuant to or in furtherance of a State or organizational policy to commit such attack'. 55 In this way, 'isolated' crimes against humanity are excluded from jurisdiction, which constitutes an important limitation. This limitation is at the core of the concept of crimes against humanity. It is difficult to imagine that a peacekeeping force would have as a policy to commit an attack on the civilian population. On the contrary, peacekeeping forces are heavily dependent on the cooperation of the civilian population in the execution of their mandate. Where this cooperation is lacking, as it was in Somalia for example, it becomes extremely difficult for peacekeeping forces to function effectively.
The requirement in the Statute of 'knowledge of the attack' constitutes another threshold. It is not entirely clear what is to be understood precisely by this expression which is based on the ICTY Trial Chamber Judgment in the Tadić case. 56 The Trial Chamber held that for individual liability for crimes against humanity it is required that: 'the perpetrator must know that there is an attack on the civilian population [and] know that his act fits in with the attack'. 57 In other words, the perpetrator must see the larger context in which his act occurs. The definitions of the 'elements of crimes', which the Preparatory Commission will address in February 1999, might further clarify the meaning of 'knowledge'.
On the one hand, knowledge will be relatively easy to establish in the case of the US, due to the transparency of the American political and military decision-making process. In addition, there are many non-governmental organizations (NGO) in the US with much expertise, which scrutinize the government and military. It is important to note in this respect that the Statute explicitly empowers the prosecutor to seek information from NGOs and other reliable sources that he or she deems appropriate. 58 On the other hand, even though the ICTY Trial Chamber held that knowledge could be implied from the circumstances, 59 it will still remain difficult to prove in court. This is particularly the case in peacekeeping operations, which often operate in chaotic circumstances. Peacekeeping operations, composed of different contingents coming from different military cultures, often have unclear command and control structures Ibid, at 6-7. against individual members of an operation being aware of the general situation. Thus, in case of peacekeeping operations, knowledge might not easily be implied from circumstances.
In any case, allegations against peacekeepers typically do not involve large numbers of victims and perpetrators. Investigations routinely underline the isolated nature of peacekeepers' criminal conduct. 61 Crimes committed by peacekeepers will therefore most likely not fall within the jurisdiction of the Court as crimes against humanity.
War crimes are covered by the Court's jurisdiction 'in particular when committed as a part of a plan or policy or as part of a large-scale commission of such crimes '. 62 This expression is again intended to ensure that the Court concentrates on the larger crimes instead of incidents, although it does not limit the Court's jurisdiction to larger crimes. It constitutes a compromise between proposals limiting the Court's jurisdiction only to war crimes committed as part of a plan or policy or as part of a large-scale commission of such crimes, and proposals not to include any threshold at all.
The majority of crimes in the exhaustive list of war crimes enumerated by the Statute are taken directly or derived from established provisions of international (humanitarian) law. In several places the ICC formulations are more restrictive than established definitions, however. One example is the prohibition of intentionally launching an attack that causes incidental civilian losses. While Protocol I additional to the Geneva Conventions prohibits 'an attack which may be expected to cause incidental loss of civilian life . . . which would be excessive in relation to the concrete and direct military advantage anticipated', 63 the Statute inserts the word 'overall' before 'military advantage'. 64 Thus, in contrast to Protocol I, a single attack causing incidental civilian losses may only be scrutinized by the Court in connection with other attacks. The formulation of this provision creates difficulties, because it must be asked who is able to decide what the concrete and direct overall military advantage is.
65 This is especially difficult in the case of peacekeeping forces, where structures of command and control are not always clear and where commanders sometimes confer with their national authorities rather than their superior non-compatriot. Who must be deemed to have decided in these cases?
Not only are certain definitions of war crimes restrictive in the Statute, some grave breaches listed in Article 85 of Additional Protocol I are lacking in it. 66 One of these is the prohibition of attacks against works or installations containing dangerous forces in the knowledge that such attack will cause excessive loss of life, injury to civilians or 67 ICC Statute, supra note 4, Art. 124. Ibid, Art. 15(2). 72 Scheffer, supra note 8. damage to civilian objects. Another is the unjustifiable delay in the repatriation of prisoners of war or civilians.
States parties can, after the Statute enters into force for those states, 'opt out' on the Court's jurisdiction over war crimes for seven years. 67 This provision was proposed by France. During the negotiations, the US wanted a 10-year 'opt out' period for war crimes and crimes against humanity, which was rejected by the Conference. Nevertheless, if it is to be expected that peacekeepers commit any crime falling within the jurisdiction of the Court at all, it is a war crime, since for the commission of a war crime, proof of widespread or systematic commission or dolus specialis is not required. Opting out removes these crimes from the jurisdiction of the Court altogether, albeit only temporarily.
In sum, the definitions of the crimes under the jurisdiction of the Court are in some respects broader than accepted definitions, but in many respects they are retrograde. The Statute emphasizes the prosecution of crimes committed on a large scale, whereas experience teaches that crimes committed by peacekeepers are isolated acts. Article 124 particularly constitutes an important limitation to the jurisdiction of the Court with respect to peacekeepers.
Proprio Motu Prosecutor
One of the contentious issues at Rome was that of granting the Court's prosecutor the power to initiate investigations and seek indictments on his own initiative -proprio motu. The ILC Draft Statute did not envisage a Prosecutor with the power of initiative. It provided that a prosecution was to be triggered by either a state complaint or Security Council action. 68 This was in accordance with the US point of view, based on the argument that a prosecutor with the right of initiative would soon become a 'human rights ombudsman' and be flooded with complaints. 69 What in fact the US seems to have feared is that an independent prosecutor might single out US military personnel and officials.
Under the Statute, there is a proprio motu prosecutor. He or she may initiate investigations on the basis of information on crimes within the jurisdiction of the Court. 70 The prosecutor is instructed by the Statute to analyse the seriousness of the information received, if necessary by seeking additional information from states, organs of the United Nations, intergovernmental or non-governmental organizations, or other reliable sources that he or she deems appropriate. 71 Under these circumstances, is it likely that this will: 'encourage overwhelming the court with complaints and risk diversion of its resources, as well as embroil the court in controversy, political decision-making, and confusion', 72 as the head of the US delegation to the Rome 73 ICC Statute, supra note 4, Art. 15(4).
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Ibid. Conference stated? Will the prosecutor really be flooded with complaints? A number of provisions in the Statute, defining the powers of the prosecutor, make this a very unlikely scenario. As already noted, the Court and its prosecutor will only be concerned with the most serious crimes as defined in the Statute. In addition, any investigation by the prosecutor must first be authorized by the pre-trial Chamber of the Court consisting of three judges, which shall determine if there is a reasonable basis to proceed with an investigation, and that the case appears to fall within the jurisdiction of the Court. 73 If the pre-trial Chamber considers that there is a reasonable basis, this does not prejudice subsequent determinations by the Court with regard to the jurisdiction and admissibility of the case. 74 The argument that the prosecutor may endanger state sovereignty is further weakened by the fact that the powers of the prosecutor to conduct an investigation are seriously limited. For example, independent investigations 'on site' are only possible without having secured the cooperation of the state concerned if the pre-trial Chamber has determined that the state is clearly unable to execute a request for cooperation due to the unavailability of any authority or any component of its judicial system competent to execute the request for cooperation. 75 Another example is the elaborate protection of national security information contained in the Statute.
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By not signing the Statute, the US has excluded itself from exercising influence on a number of issues which could decrease the possibility of politicized prosecutions.
77 For example, it will not be involved in the election of the prosecutor, who shall be elected by secret ballot by an absolute majority of the members of the states parties. Council has played -or rather, failed to play -in the past with regard to the crimes with which the Court is concerned. They pointed at, inter alia, the poor performance of the Council with regard to the genocides perpetrated in Cambodia in the 1970s and in Rwanda in 1994. This criticism is only one manifestation of the difficulty that many states have with the present role of the Security Council. These states characterize the actions of the Security Council as selective and based on double standards. 81 It is asked why the Council takes action in some cases and not in others.
The Rome Statute constitutes a compromise between these two points of view. Under the Statute, the Security Council can request deferral of an investigation or prosecution for a period of 12 months by a resolution under Chapter VII of the UN Charter.
82 Such a request may be renewed under the same conditions. Thus, in theory a deferral can be renewed perpetually, blocking a case from reaching the Court. According to Article 27(3) of the Charter, such a decision by the Council requires the votes of nine members, including the five permanent members. As a result, no single permanent member of the Council -including the US -can block a case before the Court. For this, the support of all the permanent members is needed. Nevertheless, the arrangement still gives the Council an important position with regard to the Court, if no permanent member vetoes the resolution for calling for deferral. In its General Statement after the Statute had been adopted, Sudan, on behalf of the Arab group of states, declared that the Statute might even increase the power of the Council. 83 In this regard, it must be underlined that not only American, but also British, French and Russian soldiers are involved in a large number of peacekeeping activities, and that prosecution of US soldiers could constitute a precedent for others. Apart from this, many peacekeeping operations are undertaken under direct authority of the Security Council. For various reasons, the Council may not wish that crimes committed by members of a force under its control be investigated or prosecuted by the Court. The Council might argue, for example, that this would undermine its authority. In such cases, it is effectively able to block an investigation by the Court.
An Example
An example may best illustrate the practical implications that the Statute's provisions have for the prosecution of American peacekeepers.
Let us assume that the ICC Statute had already entered into force before the US missile attack on Iraq on 25 January 1999, in which civilians were allegedly killed.
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Let us also assume that Iraq had ratified the ICC Statute, thus satisfying the requirement that the territorial state must have accepted the ICC's jurisdiction for a case to be admissible. It could well be imagined that Iraq would seek to bring a case against President Clinton before the ICC. Of course, President Clinton is not a peacekeeper, but the provisions of the Statute are applicable to the US President in the same way as to peacekeepers. Further, the US has explicitly expressed its concern about the possible prosecution of 'senior officials', inter alia on the basis of an example similar to the one discussed here. 85 First, for the case to be admissible before the ICC, the US would have to be unwilling or unable genuinely to investigate the incident. At the time of writing, an investigation had been initiated. 86 Although the outcome of that investigation is not yet known, this does not indicate unwillingness or inability.
Further, for the incident to fall within the jurisdiction of the ICC, it would have to qualify as a crime against humanity or a war crime. 87 In the words of the commander of the US forces in the region, however, the attack occurred as 'US aircraft have begun hitting other elements of Iraq's air defence system'. 88 Attacking Iraq's air defence system amounts to attacking military targets, certainly not the civilian population. In addition, the attack appears to have been an isolated incident. As such, it does not fall under the definition of crimes against humanity in the sense of the Statute, which only encompasses the multiple commission of acts and requires that the attack be 'pursuant to or in furtherance of a State or organisational policy to commit such an attack'. 89 On the contrary, this indicates that, as the US claimed, the attack occurred to counter a growing number of Iraqi challenges to American and British planes patrolling 'no-fly' zones over Iraq for the purpose of the protection of the pilots, 90 not for other purposes. This assumption is strengthened by the fact that many previous attacks by US aeroplanes occurred without reports of civilian casualties. 91 If the attack cannot be characterized as a crime against humanity, was it perhaps a war crime? Being an isolated incident, the attack would not satisfy the Statute's requirement of 'in particular when committed as a part of a plan or policy or as part of a large-scale commission of such crimes'. 92 The Statute discourages the ICC from taking up cases that do not meet this condition, but instead emphasizes concentrating on larger crimes. Even if the ICC did take up the case, however, the attack would have to be brought under one of the substantive definitions of war crimes. In this case, the most relevant definition would probably be the one prohibiting attacks causing incidental loss of civilian life discussed above (Section 4B). As noted, that provision is worded restrictively, and it could well be argued that this particular attack was not excessive in relation to the overall military advantage achieved in the sense of Article 8(2)(b)(iii) of the Statute.
The Statute might eventually include the crime of aggression, raising the question whether similar future attacks could be qualified as such a crime. This particular attack in Iraq would not be concerned, since the jurisdiction of the Court is not retroactive. Further, the amendment that is required to allow the Court to define aggression might never be adopted. Amendments can only be considered seven years after the treaty enters into force and require approval by a two-thirds vote of the Assembly of states parties and ratification by seven-eighths of the states parties. Such broad consensus on aggression has been very difficult to achieve in the past. This suggests that if any definition were to be agreed on, it would be a narrow one representing the lowest common denominator.
Thirdly, this example raises the question of command responsibility. President Clinton did not commit any crimes in Iraq individually; he could only be criminally responsible as the superior of the perpetrators on the basis of 'command responsibility'. The Statute lays down two different regimes for command responsibility. The first applies to 'a military commander or person effectively acting as a military commander', 93 the second to 'superior and subordinate relationships not described in paragraph 1'. 94 It is submitted that for the first regime to apply to a politician, he or she should be exercising powers over subordinates which are substantially similar to those of military commanders. This would be in conformity with established customary law. 95 Although the President is formally Commander in Chief of the US armed forces, his role is not similar to that of a military commander, bur rather limited to that of committing or withdrawing forces, while other responsibilities are delegated. 96 Consequently, the second regime is relevant here. That regime applies if the President 'either knew, or consciously disregarded information which clearly indicated, that the subordinates were committing or about to commit such crimes'. 97 The standard imposed by the words 'consciously' and 'clearly' is high, higher than the customary law standard on command responsibility. 98 There is no indication that the standard was met in this particular case. The White House Press Secretary stated that: 'the President plan[s] to allow American pilots . . . to protect themselves against the very real threat that is presented against them'.
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The example discussed here largely addresses the fears expressed by the US with regard to politicized prosecutions. It illustrates that there are many obstacles in the ICC Statute to the prosecution of American forces for incidents such as the one in Iraq. This applies a fortiori to their superiors. A prosecution of the US President by the ICC for such incidents is no more than a theoretical possibility.
Conclusion
The adoption of the Statute for an International Criminal Court has been widely welcomed as an important building block in ensuring international accountability. Once the Statute receives the necessary 60 ratifications for its entry into force, it will be the first time the world has a permanent mechanism for prosecuting genocide, crimes against humanity and war crimes. The Statute illustrates the increasing concern of the international community with serious violations of human rights and international humanitarian law, and the feeling that these may not remain unpunished. Security Council determinations taking into account violations of human rights in recent years are also illustrative of this development. The United States has played a critical role in this development. It supported the two ad hoc Tribunals established by the Security Council and it was an important actor in the efforts towards establishing an International Criminal Court.
During the actual drafting of the ICC Statute, however, the US considered that the present regime of criminal jurisdiction over peacekeeping forces would be negatively affected by the Statute's provisions.
This article has shown that this is not the case. The Statute is based on a number of principles and contains a number of provisions that effectively safeguard peacekeepers against prosecution before the Court. These principles and provisions concern complementarity, the jurisdiction ratione materiae of the ICC, the powers of the prosecutor and Security Council deferral. The example discussed in Section 7 illustrates the practical consequences of these provisions, which result in the fact that the prosecution of a crime committed by a member of a peacekeeping operation before the ICC is no more than a theoretical possibility. The obstacles in the Statute in the way of prosecution of the superiors of peacekeeping forces, such as the US President, are even higher.
It may be concluded that the present arrangement for the exercise of criminal jurisdiction over peacekeeping forces is not affected. US fears to the contrary are not justified by the content of the ICC Statute. This is largely due to the fact that the same premise underlies that system and that of the Court, namely the premise of complementarity. The emphasis is on the primary responsibility of national authorities in investigation and prosecution. The Statute's acceptance of complementarity constitutes a deference to national sovereignty interests and national jurisdiction, as do the arrangements with regard to peacekeeping operations. With regard to the ICC, it is probably difficult to overestimate the importance that complementarity played in winning acceptance for the Statute. In peacekeeping too, national interest and the primacy of the national sphere 'impacts upon participation in peacekeeping operations.' 100 In shaping foreign policy, particularly in the field of security, states still make decisions based on their own national interests. An important element of this is the preservation of criminal jurisdiction over the state's peacekeepers. In spite of American arguments, this conclusion is not a positive one. It has been stated, with regard to the Court, that: enforcement of international criminal law by different states is ad hoc and uneven at best, determined through a system of national courts whose motives we cannot always trust and whose procedures we do not control. 101 This is equally applicable to peacekeeping operations. Peacekeeping operations presumably act to further fundamental norms of the international community, including the prevention of crimes and helping to secure punishment of perpetrators of crimes. An example of the latter is the assistance given by SFOR to the ICTY in apprehending those indicted by the Tribunal. Peacekeepers purportedly act in the name of international justice. Consequently, they themselves must be held to the highest standards of justice. The guardians cannot be judged by different standards than the guarded. It cannot be accepted that states do not investigate acts by peacekeeping operations 'that they already regard as valid official actions to enforce international law'. 102 As the former prosecutor of the ICTY, Richard Goldstone, pointed out, it could appear that what the US is saying by raising concerns about its peacekeepers is that, 'in order to be peacekeepers ... we have to commit war crimes'. 103 If this were accepted, peacekeeping operations would soon lose all credibility as an instrument for the maintenance of international peace and security, for which justice is an essential condition. In the words of one commentator:
The declared aim of UN military action is the restoration of international peace and security, which implies a lawful order of international relations. It would seem bizarre if such maintenance or restoration were permitted to rest upon action in violation of the applicable law. 104 It would be even more bizarre if violation of the applicable law were not addressed as adequately as possible. At present, that appears to be precisely the case. There is no satisfactory mechanism for addressing violations. Unfortunately, the hope that the deliberations on the establishment of an ICC would contribute to developing such a mechanism has not materialized. On the contrary, the international community, and particularly the US, have retreated behind the familiar rhetoric of sovereignty.
Thus, although the adoption of the Statute for an International Criminal Court is a major step forward in many respects, it has had a negative impact on the filling of lacunae in the criminal jurisdiction regime of peacekeeping operations. Here lies a continuing challenge for an international community truly concerned with ensuring justice for all victims of violations of human rights and humanitarian law.
